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MOTION FOR CEASE AND DESIST ORDER
Atlantic Aviation FBO, Inc. v. City of Santa Monica, California

Complainant Atlantic Aviation FBO, Inc. respectfully requests that the Director issue an
emergency order pursuant to 49 U.S.C. §§47122 and 40113, and 14 C.F.R. § 16.109(a),
directing the City of Santa Monica, California (the “City”) to cease and desist from evicting
Complainant during the pendency of Complainant’s Part 16 action against the City. A cease and
desist order is necessary and appropriate because the City’s September 15, 2016 notices to
Atlantic purporting to (1) evict Atlantic from SMO, and (2) terminate Atlantic’s agreement
pursuant to which it stores and pumps jet fuel and Avgas at SMO, both effective October 15,
2016, are in violation of its federal obligations, as demonstrated in Complainant’s Part 16
Complaint. Permitting the City to evict Complainant while Complainant’s claims are pending
before the FAA would irreparably harm Complainant, all aviation users of the Airoort, and
would undermine the FAA’s exclusive authority to ensure safe and efficient use of national
airspace and to enforce airport grant assurances and other federal obligations.
Background
On Tuesday, September 13, 2016, Complainant filed its Part 16 Complaint against the
City, which is the owner, operator, and sponsor of Santa Monica Municipal Airport (“SMO” or
the “Airport”). As the Complaint makes clear, the City’s conduct toward Complainant and all
aviation tenants at SMO is designed to restrict aviation operations at the Airport in accord with
the City’s stated policy to effect the closure of the Airport as soon as possible.
On Thursday, September 15, 2016, the City served Complainant with a notice of eviction,
which is attached hereto as Exhibit 1, requiring Complainant to vacate the premises within 30
days. The City also separately served a 30-day notice to terminate the Fueling Service
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Agreement (also included as part of Exhibit 1), pursuant to which Complainant stores and pumps
jet fuel and Avgas, using a storage facility owned by the City.
The City’s conduct is inconsistent with the FAA’s instruction to the City not to engage in
“self-help*’ to close the Airport. See Letter from Kevin C. Willis Director of Airport Compliance
and Management Analysis to Mayor Tony Vazquez (Aug. 29, 2016), attached hereto as Exhibit
2. The FAA’s letter also stated: “Prior to implementation, we request that the City prepare and
submit its plan for proprietary exclusive fixed base operations to the FAA review.” Id. To
Complainant’s knowledge, the City has not submitted to the FAA any plans for providing
proprietary FBO services as requested (objecting that there is no “legal requirement” for such a
plan). See Letter from Mayor Tony Vazquez to Kevin C. Willis, Director of Airport Compliance
and Management Analysis (Sept. 6, 2016), attached hereto as Exhibit 3. Rather, it has evicted
SMO’s only full service FBO and the only provider of jet fuel to turbine aircraft using SMO.
Moreover, Complainant is informed and believes that a similar notice was also served upon
American Flyers, the only other provider of Avgas at SMO. Very few aircraft operators will
elect to use an airport at which there is no fuel service. Consequently, without intervention, the
City’s actions will effectively shut down SMO.1
With the short deadline in the City’s eviction notice, and the need to seek judicial
intervention if the City refuses to abide by a cease and desist order if the motion is granted, or if
the motion is denied, Complainant requests an expedited briefing schedule and decision for this
motion. If the City is directed to provide its response to the motion within 5 business days, and
Complainant is afforded an opportunity to reply within 2 business days thereafter, this should
permit a ruling on the motion far enough in advance of October 15 that the FAA or Compk inant
will not be foreclosed from seeking judicial relief should that be necessary.
Argument
The FAA unquestionably has “the authority to issue interim cease and desist orders
pursuant to the general authority of 49 U.S.C. §§ 40113 and 47122 coupled with that provided
under 14 C.F.R. §§ 16.11, 16.31(d) and 16.109(a).” In re Compliance with Federal Obligations
by the City ofSanta Monica, Ca. (uSanta Monica Supplemental Order”), No. 16-02-08, at 14
(Supplemental Interim Cease and Desist Order May 12, 2008); accord Pro-Flight Aviation, Inc.
v. City of Renton, No. 16-15-03, at 2 (Order Sept. 1,2015) (noting that “[t]he FAA previously
1 Even if the City were to submit a plan of some kind in the next 30 days, it should be reviewed
very carefully in view of the strong evidence, set forth in the Complaint, that the City intends to
operate the FBO in such a way so as to discourage air traffic at SMO. Complainant respectfully
submits that the FAA should only consider a plan (1) that includes ironclad commitments from
the City to offer the full range of services and fueling options that are now provided by Atlantic
in a safe and efficient manner, with failsafe remedies should the City fail to honor its
commitments, and (2) that thoroughly describes how and when the City will undertake those
activities, including the transition from Atlantic.
2
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has exercised its authority to issue a cease and desist order as an interim measure to maintain the
status quo”).2 An interim cease and desist order should issue where the respondent is likely in
violation of its federal obligations and the failure to issue such an order wilt result in irreparable
harm. See In re Compliance with Federal Obligations by the City ofSanta Monica, Ca., (“Santa
Monica Interim Order”), No. 16-02-08, at 6-9 (Interim Cease and Desist Order Apr. 23, 2008);
see also Pro-Flight, supra No. 16-15-03, at 2.
Complainant has provided a compelling case that the City is in violation of its federal
obligations. See Atlantic’s Part 16 Complaint, which is incorporated herein by reference.
Therefore, the only question is whether the eviction of SMO’s only full service FBO and only
provider of jet fuel (along with the only other provider of Avgas at SNIO) will cause irreparable
harm. There can be no doubt that it will.
Eviction will irreparably harm Complainant. Complainant is SMO’s largest aviation
employer and has invested substantial resources in its operation at SMO. See Complaint at ^ 26. Eviction threatens those employees’ livelihoods as well as Complainant’s substantial SMO
investment. Even if Complainant is correct that eviction is unlawful, there is no guarantee—
indeed, it is unlikely given the City’s treatment of Complainant—that it will be restored to its
position at SMO if the City is permitted to evict Complainant. Worse still, the City’s actions
threaten to prevent ihat determination from ever being made: eviction might moot Complainant’s
Part 16 proceeding as Complainant would no longer be a tenant at SMO. Eviction thus threatens
to eviscerate Complainant’s legal rights, which “is not, and cannot be, the law.” Santa Monica
Supplemental Order, supra No. 16-02-08, at 14.
The aviating public will also be irreparably harmed by the City’s conduct. As far as
Complainant is aware, the City has no plan to effectively and safely implement the same services
as a proprietary FBO in the next 30 days. The result, if the City’s conduct is pemnitted, will be to
shut down SMO to almost all aviation uses, as very few, if any, aircraft will elect to use an
airport at which there is no fuel service. See Santa Monica Interim Order, supra No. 16-02-08,
at 2 (issuing cease and desist order preventing the City from enforcing its ban on Category C and
D aircraft operations because “doing so will foreclose operations by aircraft with a present right
to utilize SMO”). The City cannot “divest” nearly all “aircraft operators of their right to use
SMO and the FAA of its jurisdiction over its administrative process to which the City, as a
Federally obligated airport, must adhere.” Santa Monica Supplemental Order, supra No. 16-022 To the extent the City relies on Pro-Flight, supra No. 16-15-03, in which the FAA affirmed its
authority to issue a cease and desist order but declined to issue such relief under the facts of that
case, that decision is entirely distinguishable. There, the complainant sought a preliminary
injunction preventing the respondent from evicting it from 9 aircraft tiedown spots it leased from
respondent. The FAA declined to issue such an order because the complainant failed to
demonstrate irreparable harm. Id. at 4. Respondent “offered other airport property for
Complainant to use for aircraft tiedowns,” which would have alleviated most, if not all of the
harm that complainant alleged it would suffer. Id. The City has obviously not undertaken any
comparable remedial measures here.
3
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08, at 3; see also Santa Monica Interim Order, supra, No. 16-02-08 (holding that conduct that
“subvert[s] present operations [at SMO] is harmful on its own”).
The harm flowing from the City’s actions will be felt beyond just SMO. As the FAA has
previously explained in directing the City to cease and desist from unlawful conduct designed to
restrict aviation operations at the Airport, “Santa Monica is an important general aviation reliever
airport for Los Angeles International Airport.” Id. at 9. Effectively “forcing [aircraft wishing to
use SMO] to use other airports . .. affects Federal air traffic and airspace management in the
greater Los Angeles region,” -'ncluding air traffic at Van Nuys and Burbank, which are
consistently overburdened. Id. at 9 (“Diverting general aviation operations to LAX is
inconsistent with SMO’s reliever status obligation: to relieve general aviation operations ftom
LAX,” and justifies a finding of irreparable harm). The City’s conduct will unquestionably
impose “a significant burden on” both regional and “interstate commerce.” Id:, see also id. at 8
(conduct that “subverts] present operations” at SMO has injurious “effects on the national air
system”).
Finally, the City’s conduct undermines the FAA’s role in maintaining a safe and efficient
national aviation network and its exclusive authority to enforce airport grant assurances and
other Federal obligations. Complainant and other FBO operators, as well as aircraft owners and
operators, other airport authorities, and related businesses must be able to rely on the FAA’s
authority and decisions. “Allowing one City” to flout the FAA’s authority, distort the grant
assurances, and severely restrict aviation operations at SMO “will encourage other local
governments to follow suit thus creating a patchwork of local laws affecting aviation which is
the province of the Federal government,” and more specifically the FAA. Id:, see also Santa
Monica Supplemental Order, supra No. 16-02-08, at 13 (noting that allowing municipalities to
usurp the FAA’s authority over aviation matters “would also be harmful in undermining the
congressional policies underlying die airport grant compliance and improvement programs”).
Moreover, the City’s conduct should not subvert the FAA’s jurisdiction over Part 16
proceedings.
In sum. Complainant is highly likely to prevail on the merits of its Part 16 complaint, vail
suffer irreparable harm if evicted, and the public inte rest supports the issuance of a cease and
desist order. Accordingly, Complainant respectfully requests that the Director issue an order
directing the City to cease and desist from evicting Complainant and from terminating the
fueling agreement.
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Deled: September 19, 2016

Respectfully submitted,

QAMfrCt (IdJjAiJci/ttA
Wallace (“Tad”) Allan
O’Melveny & Myers LLP
400 South Hope Street
Los Angeles, CA 90071
(213)430-6000
tallan@omm.com
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CERTIFICATE OF SERVICE
I hereby certify that I have this day served the foregoing on the following persons at the
following addresses by first-class mail.
Rick Cole
City h lanager
City of Santa Monica
1685 Main Street, Room 209
Santa Monica, CA 90401
manager@smgov.net

Marsha Moutrie, Esq.
City Attorney
City of Santa Monica
1685 Main Street, Room 310
Santa Monica, CA 90401
marsha.moutrie@smgov.net

Susan Cline
Acting Director of Public Works
City of Santa Monica
1685 Main Street, Room 116
Santa Monica, CA 90401
susan.cline@smgov.net

Stelios Makrides
Airport Manager
City of Santa Monica
Airport Administration Building
3223 Donald Douglas Loop South
Santa Monica, CA 90405
stelios.makrides@smgov.net

Nelson Hernandez
Senior Advisor to the City Manager on Airport
Affairs
City of Santa Monica
1685 Main Street
Santa Monic, CA 90401
nelson.hemandez@smgov.net
Dated this 19th day of September, 2016
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Wallace
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