Case 2:13-cv-08046-JFW-VBK Document 25 Filed 01/27/14 Page 1 of 16 Page ID #:510

© o0 N oo o B~ W N P

N NN RN NN NN R R R R R PR R R e
W N o O B W N P O © © N o o M W N P O

STUART F. DELERY
Assistant Attorney General
Civil Division
ANDRE BIROTTE JR.
United States Attorney
JUDRY SUBAR
Assistant Director
Federal Programs Branch
HECTOR G. BLADUELL
Trial Attorne
RAPHAEL O. GOMEZ

D.C. Bar #305540)

enior Trial Counsel
U.S. Department of Justice
Civil Division, Federal Programs Branch
P.O. Box 883
Washington, D.C. 20044
Telephone: (202) 514-1318
Facsimile: (202) 616-8460
raphael.gomez@usdoj.gov

Attorneys for Defendants

UNITED STATES DISTRICT COURT
FOR THE CENTRAL DISTRICT OF CALIFORNIA

CITY OF SANTA MONICA,
Plaintiff,
V.
UNITED STATES OF AMERICA, et
al.

Defendants.

No. CV 13-08046 JFW (VBKX)
Honorable John F. Walter

Noticed Motion Date and Time:
February 10, 2014
1:30 p.m.

DEFENDANTS’ REPLY IN
SUPPORT OF MOTION TO
DISMISS

DEFS.” REPLY IN SUPP. OF MOT. TO DISMISS
CAse No. CV-13-08046 JFw (VBKX)




© 00 N oo o A W DN -

N N DD NN NN DNDNDNRRR R R R R B R
o N o or p WON P O O 00 N O O D W DD —» O

hse 2:13-cv-08046-JFW-VBK Document 25 Filed 01/27/14 Page 2 of 16 Page ID #:5

TABLE OF CONTENTS

INTRODUCTION ...ttt e et e e e st e e annaneeenes 1
ARGUMENT ...ttt ettt st ne et e b ste st st e 1
I.  The Statute of Limitations Bars Plaintiff’s QTA Claim.......................... 1

I1. There is no Jurisdiction over the Takings Claims ..........c.cccccevvvevieinnenne. 6

[11. The Constitutional Claims Are NOt Ripe.......ccccocvevvviieiiineiie e 7

IV. The City Has Failed to State Constitutional Claims...........cccccccoevernenne. 8

1. The City Fails To State A “Regulatory” Takings Claim. ................. 8

2. The City Fails To State A Tenth Amendment Claim ...................... 9

3. The City Fails To State A Due Process Claim............ccccccoveeiveennn, 9
CONCLUSION ...ttt sttt ne e e e 11

No. C 13-8046 ROG, Defs.” Reply In Supp. of Mot. to Dismiss - ii

11



© 00 N oo o A W DN -

N N DD NN NN DNDNDNRRR R R R R B R
o N o or p WON P O O 00 N O O D W DD —» O

hse 2:13-cv-08046-JFW-VBK Document 25 Filed 01/27/14 Page 3 of 16 Page ID #:5

TABLE OF AUTHORITIES

CASES

Abbott Labs. v. Gardner,
387 U.S. 136 (L967) ..ottt ettt ettt 8

Action Apartment Ass'n, Inc. v. Santa Monica Rent,
509 F.3d 1020 (9th Cir. 2007) .....eeiiieecee ettt 10

Alaska v. Babbitt,
75 F.3d 449 (9th Cir. 1995) ...ttt ares 4

Aydin Corp. v. Union of India,
940 F.2d 527 (9th Cir. 1991) ...uiiieieiecece e 7

Bay View Inc. v. Ahtna, Inc.,
105 F.3d 1281 (9th Cir. 1997) .eveeieieieiiee e 6, 8

Block v. North Dakota ex. Rel. Bd. Of Univ. & Sch. Lands,
AB1 U.S. 273 (1983) ...veeeiiie ettt 5

California ex. rel., State Land Comm'n v. Yuba Goldfields, Inc.,
752 F.2d 393 (9th Cir. 1985) .....ccuiiiiiciecieee e 2,3

Californiav. U.S.,
104 F.3d 1086 (9th Cir. 1997) .....eiiieeie et 9

E. Enters. v. Apfel,
524 U.S. 498 (1998) ....oeiviiiieieeiieieiesie ettt 6, 7

Fadem v. United States,
52 F.3d 202 (9th Cir. 1995) ....ccuiiiiieiiceec et e 5-6

Free Enter. Fund v. Pub. Co. Accounting Oversight Bd.,
130 S. Ct. 3138 (2010) ..ecvveereeeieecieesiee et esieesieesee e et nes 7

Gardner v. Stager,
103 F.3d 886 (9t Cir. 1996) .....c.eiiirierieieieiie sttt 5

No. C 13-8046 ROG, Defs.” Reply In Supp. of Mot. to Dismiss - iii

12



© 00 N oo o A W DN -

N N DD NN NN DNDNDNRRR R R R R B R
o N o or p WON P O O 00 N O O D W DD —» O

hse 2:13-cv-08046-JFW-VBK Document 25 Filed 01/27/14 Page 4 of 16 Page ID #:5

Gov’t of Guam v. United States,
744 F.2d 699 (9th Cir. 1984) ..ot 2

Hawaii v. United States,
866 F.2d 313 (9th Cir. 1989) ......ociiiiiccic ettt 3

Hodel v. Va. Surface Mining & Reclamation Ass’n, Inc.,
452 U.S. 264, 288 (1981L) ...ecivieeiie ettt 9

Humboldt County v. United States,
684 F.2d 1276 (9th Cir. 1982) .....ccieieiieie sttt 2

Lingle v. Chevron U.S.A., Inc.,
544 U.S. 528, 542, 161 L.Ed.2d 876, 125 S. Ct. 2074 (2005) ......ccceevvvvevevaiennns 10

Mclintyre v. United States,
789 F.2d 1408 (9th Cir. 1986) ......cciveieiiieiieiieiieieseestesee e ee et sneas 2

Mead v. City of Cotati,
No. C 08-3585 CW, 2008 WL 4963048 (N.D. Cal. Nov. 19, 2008) .......... 6, 7, 8-9

Nat'l Park Hospitality Ass'n v. Dep't of Interior,
538 U.S. 803 (2003) ....veviireeieerieieiesiesiesie e stessesseesee e see st see bbb nne e e 8

In re Nat'l Sec. Agency Telecomm'n Records Litig.,
669 F.3d 928 (9t Cir. 2011) ....ecvieiiieiiie et 6

New York v. United States,
505 U.S. 144 (1992) ...ttt ettt st 9

Park Cnty, Mont. v. United States,
626 F.2d 718 (9th Cir. 1980) ......ccuiiieiiiieiiee et 3

Richmond, Fredericksburg & Potomac R.R. Co. v. United States,
945 F.2d 765 (4th Cir. 21991) ...uiiiiiicieee e 6

Ruckelshaus v. Monsanto Co.,
AB7 U.S. 986 (L984) ...oeeeieeiecieee sttt sttt 6

No. C 13-8046 ROG, Defs.” Reply In Supp. of Mot. to Dismiss - iv

13



© 00 N oo o A W DN -

N N DD NN NN DNDNDNRRR R R R R B R
o N o or p WON P O O 00 N O O D W DD —» O

hse 2:13-cv-08046-JFW-VBK Document 25 Filed 01/27/14 Page 5 of 16 Page ID #:5

Shultz v. Dep't of Army,

886 F.2d 1157 (9th Cir. 1989) .....vveveeeereeeeeereeeeeeeseessesseseseeesseeeseesseseseessseessesseeees 2
Skranak v. Castenada,

425 F.3d 1213 (9th Cir. 2005) ......eeveeeeeeeeeeeeeeeeeeeeeeeeeeeeeeseseseeseeees e eeeseeeee 6
Spirit Lake Tribe v. North Dakota,

262 F.3d 732 (8th Cir. 2001) ....ccvvieiieeiiee e 2,6
STATUTES
28 U.S.C. § TA9L(A)(L)r-vrrererrererereereseeesesesessesseseseeseesseessesesseesseeseeessses s eesseeseseseees 1
28 U.S.C. 8 24098 ...ttt bbb 1
FEDERAL RULES OF CIVIL PROCEDURE
FEUA. R, CIV. P. L2 ettt be e re e 11

No. C 13-8046 ROG, Defs.” Reply In Supp. of Mot. to Dismiss - v

14



© 00 N oo o A W DN -

N N DD NN NN DNDNDNRRR R R R R B R
o N o or p WON P O O 00 N O O D W DD —» O

hse 2:13-cv-08046-JFW-VBK Document 25 Filed 01/27/14 Page 6 of 16 Page ID #:5

INTRODUCTION
This case is jurisdictionally deficient both because it was not brought within
the 12-year statute of limitations of the Quiet Title Act (“QTA”), 28 U.S.C.
8 2409a, and because it is unripe. The 1948 Instrument of Transfer (“1948
Instrument”), a recorded real estate instrument to which the City of Santa Monica
(“The City” or “Plaintiff”) entered voluntarily, explicitly states that, if Plaintiff
stops running the property in dispute (“Airport Property”) as an airport, the United
States may exercise an option to take title or possession of the land. Thus, the
whole world knew 65 years ago that the United States had an interest in the land.
In the years since, at various times, the City’s actions have confirmed that it knew
about this interest. The QTA statute of limitations has long since run. In addition,
Plaintiff’s constitutional claims (Claims Two through Five) are not ripe because
the United States has not taken, nor is it about to take, title or possession of the
Airport Property. Further, Plaintiff’s claim for equitable and declaratory relief
under the Takings Clause is barred by the Tucker Act, 28 U.S.C. § 1491(a)(1),
which provides the only avenue for Plaintiff to seek relief on those claims.
Plaintiff’s Tenth Amendment claim (Claim Four) should also be dismissed because
the United States is not “commandeering” Plaintiff to do anything; the City entered
into the 1948 Agreement voluntarily and Congress has not directed Plaintiff to run
the Airport Property as an airport in perpetuity. Finally, Plaintiff’s Fifth
Amendment “Due Process” claim (Claim Five) fails because there is no
government action against Plaintiff, and Plaintiff has not alleged that the 1948
Instrument does not further a legitimate purpose.
ARGUMENT

I.  The Statute of Limitations Bars Plaintiff’s QTA Claim.

Plaintiff’s claim that it did not know about the United States’ interest in the

Airport Property until 2008, and thus that the QTA statute of limitations began to
run that year, is plainly implausible, if not simply preposterous. The QTA statute

No. C 13-8046 ROG, Reply In Supp. of Defs’ Mot. to Dismiss - 1
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of limitations begins to run when there is a reasonable awareness of the United
States’ interest. Shultz v. Dep’t of Army, 886 F.2d 1157, 1160 (9th Cir. 1989);
Mclintyre v. United States, 789 F.2d 1408, 1411 (9th Cir. 1986), quoting California
ex. rel., State Land Comm’n v. Yuba Goldfields, Inc., 752 F.2d 393, 396-97 (9th
Cir. 1985) (citation omitted); Humboldt Cnty. v. United States, 684 F.2d 1276,
1280 (9th Cir. 1982). The plain text of the 1948 Instrument provided Plaintiff this
reasonable awareness. It explicitly states that, in the event the City stops running
the Airport Property as an airport, “the title, right of possession and all other
rights transferred by this instrument to [the City], or any portion thereof', shall
at the option of the [federal government] revert to the [Government] sixty (60)
days following the date upon which demand to this effect is made in writing[.]”
1948 Instrument, Compl., Exhibit C at 70. (emphasis supplied). The agreement
also states that the condition that the City runs the Airport Property as an airport
“shall run with the land,” but that the City could petition the Government in
writing to be released from these conditions. 1948 Instrument, Compl., Exhibit C
at 69-70. The 2008 order to show cause states nothing different than what the
1948 Instrument provides. See id. at 70.

Plaintiff argues that, somehow, the explicit language of the 1948 Instrument
did not make it aware of the Government’s interest in the title of the land.
According to Plaintiff, it did not then believe that the Government had an option to
take title because the Government never had title to begin with. But the 1948
Instrument itself is completely self-explanatory. And, knowledge of the claim’s
full contours is not necessary if there is a reasonable awareness that the United
States claims “some” interest adverse to the plaintiff. See Alaska v. Babbitt, 75
F.3d 449, 452 (9th Cir. 1995). And even an invalid government claim triggers the
QTA limitations period. Spirit Lake Tribe v. North Dakota, 262 F.3d 732, 738 (8th
Cir. 2001); see Gov’t of Guam v. United States, 744 F.2d 699, 701 (9th Cir. 1984).

No. C 13-8046 ROG, Reply In Supp. of Defs’ Mot. to Dismiss - 2
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In addition to the notice in the 1948 Instrument itself, between 1948 and
1984, there were several additional notices of the Government’s interest in the
Airport Property. See Defs.” Mot. at 12-15. Even if those notices did not resolve
all issues related to the title of the Airport Property, they provided notice to the
City of the Government’s claim. See Yuba Goldfields, 752 F.2d at 396
(“Constructive notice of recorded deeds may commence the running of the
limitations period.”); Hawaii v. United States, 866 F.2d 313, 313 (9th Cir. 1989);
Park Cnty. Mont. v. United States, 626 F.2d 718, 721 n.6 (9th Cir. 1980). And that
is all that is required under the QTA.

Plaintiff’s contention that the 1952, 1956, and 1958 releases do not
constitute reasonable notice is without merit. All three releases demonstrate that
the United States had an interest in the Airport Property, that the City recognized
this interest, and that the City also recognized that it had to obtain a written release
to be released from the conditions of the 1948 Instrument. Plaintiff’s transparent
attempt to invent a factual dispute in order to convert Defendants’ motion to
dismiss to one for summary judgment should be rejected. Indeed, such conversion
would make no sense; the QTA is jurisdictional, even if a material factual dispute
existed with regard to the effect of the notices, a Rule 12(b) motion would be
proper. McCarthy v. United States, 850 F.2d 558, 560 (9th Cir.1988) (“[W]hen
considering a motion to dismiss pursuant to Rule 12(b)(1) the district court is not
restricted to the face of the pleadings, but may review any evidence, such as
affidavits and testimony, to resolve factual disputes concerning the existence of
jurisdiction.”)

Plaintiff’s contentions with respect to the 1956 Release and the 1984
Releases are similarly without merit. Those releases not only provided Plaintiff
with further notice of the United States’ interest in the Airport Property pursuant to
the 1948 Instrument, but demonstrate that the City, by its conduct, acknowledged
this interest. Plaintiff cannot cite -- and we have been unable to identify -- a single

No. C 13-8046 ROG, Reply In Supp. of Defs’ Mot. to Dismiss - 3
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case or other support for the contention that the United States must affirm all
provisions in the 1948 Instrument each time it acts pursuant to that Instrument.

Finally, the City showed that it was on notice of the United States’ interest in
the Airport Property pursuant to the 1948 Instrument through the issuance of legal
opinions by its own attorney in 1962 and by the California AG in 1975. See Defs.’
Mot. at 8-9, 13-14. Although Plaintiff seeks to litigate the merits of the 1948
Instrument here, the crucial requirement under the QTA statute of limitations is
reasonable notice of the United States’ interest, not the ultimate merits of the claim
of interest. See, Alaska v. Babbitt, 75 F.3d at 452

The United States has not abandoned its interest in the Airport Property
pursuant to a FAA letter dated April 23, 1971, on which the City relies." In the
letter, the FAA notes that it views SMO as an important airport and seeks its
continued operation. Although the letter says that the Airport Property “is
vulnerable to being ... used for non-airport purposes,” this is not an abandonment.
The letter does not even discuss or identify the 1948 Instrument, and it is not
directed to the City, albeit there is a “cc” to the Airport Director of the SMO.
Furthermore, by letter dated June 16, 1971, Arvin O. Basnight, FAA Western
Regional Director, to Santa Monica Mayor Anthony Bituri, the FAA informed the
City that the FAA had been advised that the City was considering alternative non-
aeronautical purposes for the Airport Property and the FAA’s position was that the
property should be continued to be used as an airport because it was needed as part
of the nationwide airport system and because there were many factors which the
City needed to address, including the City’s obligations under the 1984 Instrument.
See, Exhibit C. Thus, even under Plaintiff’s own tortured reading of the QTA
statute of limitations notice requirements, the City was on notice in 1971 and the

© Attached is a copy of the April 23, 1971 letter found in FAA files. See Exhibit B.
Neither the second page of Plaintiff’s version of Exhibit B nor the FAA copy of the
1971 letter attached as Exhibit B supports Plaintiff’s argument.

No. C 13-8046 ROG, Reply In Supp. of Defs’ Mot. to Dismiss - 4
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QTA statute of limitations has expired. Indeed, the City cannot meaningfully
suggest that the FAA somehow abandoned its interest in a 1971 letter, when in
1975, the California Attorney General reviewed the 1948 Instrument as well as
various other agreements to which the City was bound (MTD, Ex. C at 39 — 42)
and issued an opinion that through the 1948 Instrument and other agreements, the
City had “contracted away its rights to deal freely with the Airport property and its
uses as an airport.” Id. at 42. Thus, the California Attorney General confirmed in
1975 that the United States had an interest in the Airport Property pursuant to the
1948 Instrument. Id.

Further, while the 1984 Agreement did reference the 1948 Instrument, it did
not constitute an abandonment. Section 1 of the 1984 Agreement explains that the
FAA and the City entered into an agreement to resolve a “series of disputes,” but
none of these disputes referred to the title to the property or releasing all the
Airport Property from the conditions in the 1948 Instrument. Plaintiff’s contention
notwithstanding, there is no requirement under the QTA notice requirements that
the 1984 Agreement reiterate or address the 1948 Instrument. The 1984
Agreement, just as an award of federal funding for improvements to SMO,
represent an independent and separate agreement and obligation. Similarly,
subsequent references to the continued operation of SMO pursuant to the 1984
Agreement do not constitute an abandonment, as there is no express statement
regarding the 1948 Instrument in these subsequent statements by the FAA.

Finally, Plaintiff argues that the Court cannot resolve the jurisdictional
prerequisite of the QTA without litigating the merits of the 1948 Instrument. The
Supreme Court has established otherwise. See Block v. North Dakota ex rel. Board
of Univ. and School Lands, 461 U.S. 273, 275- 76, 103 S. Ct. 1811, 75 L.Ed.2d
840 (1983) (QTA claim precluded the suit because it was time barred by the
QTA's twelve-year statute of limitations); Gardner v. Stager, 103 F.3d 886, 888
(9th Cir. 1996)), rev’d on other grounds, Fadem v. United States, 52 F.3d 202 (9th

No. C 13-8046 ROG, Reply In Supp. of Defs’ Mot. to Dismiss - 5
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Cir. 1995). The running of the twelve-year limitations period deprives the federal
courts of jurisdiction to inquire into the merits of an action brought under the QTA.
Skranak v. Castenada, 425 F.3d 1213, 1216 (9th Cir. 2005); see also Spirit Lake
Tribe, 262 F.3d 732, 737-38; Richmond, Fredericksburg & Potomac R.R. Co. v.
United States, 945 F.2d 765, 769 (4th Cir. 1991).

I1.  There Is No Jurisdiction Over The Takings Claims.

Plaintiff argues that this Court has jurisdiction over its takings claim because
“the City seeks only equitable relief,” not “monetary compensation[.]” Pl.’s Opp’n
at 21. The Ninth Circuit has rejected this argument several times. See, e.g., Bay
View Inc. v. ATHTNA, Inc., 105 F.3d 1281, 1285n.6 (9th Cir. 1997) (“neither
injunctive nor declaratory relief is available for a takings claim against the United
States.”); In re Nat’l Sec. Agency Telecomm’n Records Litig., 669 F.3d 928 (9th
Cir. 2011). The Takings Clause only prohibits a taking “without just

compensation.” Id. at 932. Accordingly, “‘[e]quitable relief is not available to
enjoin an alleged taking ... when a suit for compensation can be brought ...
subsequent to the taking.”” Id. (quoting Ruckelshaus v. Monsanto Co., 467 U.S.
986, 1016 (1984)). The Tucker Act provides a mechanism for pursuing such suit,
so it impedes equitable relief in district court. 1d. (citing Bay View, 105 F.3d at
1285). Here, because the City has “failed to seek just compensation from the
Court of Federal Claims,” there is no jurisdiction. ld. See Mead v. City of Cotati,
No. C 08-3585 CW, 2008 WL 4963048, at *4 (N.D. Cal. Nov. 19, 2008) (takings
“claim for declaratory judgment is not ripe for review because a taking is not
unconstitutional unless it is uncompensated, and he has not yet sought
compensation.”).

Petitioner’s reliance on Eastern Enterprises v. Apfel, 524 U.S. 498 (1998) is

misplaced.” In Apfel, the Supreme Court stated that “the availability of a Tucker

> The passage from Apfel Plaintiff relies on is “the opinion of four justices only,
and thus is not binding on the lower courts.” Mead, 2008 WL 4963048, at *6.

No. C 13-8046 ROG, Reply In Supp. of Defs’ Mot. to Dismiss - 6
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Act remedy renders premature any takings claim in federal district court.” Id. at
521. Only when “monetary relief against the Government is [not] an available
remedy” can a district court entertain a claim for equitable relief under the Takings
Clause. Id. The Supreme Court explicitly suggested that a monetary relief is
available when the challenged government action allegedly “burden(s] real or
physical property[.]” Id. Because this suit involves real property, there is no merit
to the City’s allegation that it “cannot be justly compensated in monetary terms[.]”
Pl.’s Opp’n at 21. See also Mead, 2008 WL 4963048, at *6 (dismissing takings
claim for declaratory relief because “any taking of Plaintiff’s [real] property could
be compensated by a monetary payment, and ... Plaintiff could bring a claim for
such compensation under the Tucker Act.”).
I11. The Constitutional Claims Are Not Ripe.

Relying on Aydin Corporation v. Union of India, 940 F.2d 527 (9th Cir.
1991), the City argues that its constitutional claims are ripe. But Aydin shows why

the City’s claims are not ripe. In that case, the plaintiff sought a declaration that a
foreign arbitral award that was “yet to be awarded” could be enforced in the United
States. Id. at 528. The Ninth Circuit held that the case was not ripe because “[t]he
future existence and enforcement in the United States of an Indian award against
[plaintiff] is speculative.” 1d. The same logic applies here. The City seeks to
prevent the United States from taking title or possession of the Airport Property in
the event the City discontinues using it as an airport. Under the 1948 Instrument of
Transfer, only if the City does not use the Airport Property as an airport can the
United States exercise an option to take title or possession of the land within 60
days. But the City has not stopped using the Airport Property as an airport, and it
Is speculative that it will do so. It is also speculative that the United States will
exercise its option, in the event the City does so. Thus, this action is not ripe.®

® Plaintiff’s reliance on Free Enterprise Fund v. Public Company Accounting
Oversight Bd., 130 S.Ct. 3138 (2010) is misguided. Defendants are not asking

No. C 13-8046 ROG, Reply In Supp. of Defs’ Mot. to Dismiss - 7
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The ripeness doctrine “protect[s] the agencies from judicial interference until
an administrative decision has been formalized and its effects felt in a concrete
way by the challenging parties.” Nat’l Park Hospitality Ass’n v. Dep’t of Interior,
538 U.S. 803, 807-08 (2003) (citing Abbott Labs. v. Gardner, 387 U.S. 136, 148-
49 (1967)). Here, the FAA has not taken a formal decision to exercise its option
under the 1948 Instrument of Transfer, given that the City continues to run the
airport. The City has also not decided not to use the Airport Property as an airport.
If it does so, pursuant to the 1948 Instrument, the City can petition the FAA to seek
the relief it seeks here. See Defs.’s Mot. at 15 (citing Compl. Exh. C at 6, { 6; 49
U.S.C. 8 47153). Requiring the City to go through that prescribed administrative
process to obtain relief may “significantly advance [the Court’s] ability to deal
with the legal issues” when they are ripe. Id. at 812. Under these circumstances,
the issues are not fit for judicial review nor has the City suffered severe hardship.
Id. at 810-12.

IV. The City Has Failed To State Constitutional Claims.
1. The City Fails To State A “Regulatory” Takings Claim
The City argues that it has stated a takings claim because it only seeks

equitable relief and the alleged taking cannot be compensated through monetary
damages. Pl.’s Opp’n at 24. This claim is implausible on its face. “[N]either
injunctive nor declaratory relief is available for a takings claim against the United
States.” Bay View, 105 F.3d at 1285 n.6. And because this suit concerns real
property, the City can be compensated under the Tucker Act. See Mead, 2008 WL

Plaintiff to incur a sanction, as the government was asking the plaintiffs in Free
Enterprise Fund to do, before seeking relief. For one thing, a government decision
to exercise an option to take title to the airport would not be a sanction for
wrongdoing; it would be a result of a City decision — a result to which Santa
Monica agreed in 1948 if it later made such a decision. Further, if Santa Monica
makes such a decision, and if the United States exercises its option, the City might
then have a ripe claim.

No. C 13-8046 ROG, Reply In Supp. of Defs’ Mot. to Dismiss - 8
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4963048, at *6. Thus, the City has failed to state a Takings claims. See Defs.’
Mot. at 18-19.

2. The City Fails To State A Tenth Amendment Claim

The City alleges that the FAA has violated the Tenth Amendment in
commandeering the City to run the airport in perpetuity. Compl. §117. This claim
fails as a matter of law. The Tenth Amendment prohibits Congress from “simply
‘commandee[ring] the legislative processes of the States by directly compelling
them to enact and enforce a federal regulatory program.”” New York v. United
States, 505 U.S. 144, 161 (1992) (quoting Hodel v. Va. Surface Mining &
Reclamation Ass’n, Inc., 452 U.S. 264, 288 (1981)). Neither Congress nor the
FAA has commandeered the City to do anything. It was the City that requested the
Government to enter into a transfer agreement under the Surplus Property Act
“subject to such conditions as the Administrator may desire to impose” under
applicable regulations. Defs.” Mot. at 4-5. The agreement the City voluntarily
entered into gives the FAA an option to take title or possession of the land if the
City does not run it as an airport. But the City is not required to run the property as
an airport in perpetuity. If it wants to stop running it as an airport without risking
losing title, it can petition the FAA in writing. See id. at 15. Because the
Government did not compel the City to enter into this agreement, the City has no
Tenth Amendment Claim. See Californiav. U.S., 104 F.3d 1086, 1092 (9th Cir.
1997) (no claim under Tenth Amendment because State voluntarily agreed to
federal program).

3. The City Fails To State A Due Process Claim

The City has also failed to state a Due Process claim because it has not been
deprived of property without due process of law. The City continues to run the
property as an airport, so the option for the Government to take title or possession
has not emerged. The mere existence of the 1948 Instrument of Transfer giving

No. C 13-8046 ROG, Reply In Supp. of Defs’ Mot. to Dismiss - 9
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the Government an option to take title if certain conditions are met is insufficient
to allege a due process violation because the Government has not taken any action
to enforce the 1948 Instrument against Plaintiff. See Action Apartment Ass’n, Inc.
v. Santa Monica Rent, 509 F.3d 1020, 1027-28 (9th Cir. 2007) (no due process
violation because the government had not enforced eviction requirements against
plaintiff). Inany event, Plaintiff does not allege that the 1948 Instrument serves
no legitimate governmental objective, and it cannot be arbitrary or irrational
because the City voluntarily agreed to its conditions more than half a century ago.
Lingle v. Chevron U.S.A,, Inc., 544 U.S. 528, 542, 161 L.Ed.2d 876, 125 S. Ct.
2074 (2005).
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CONCLUSION

For the foregoing reasons, the Court should dismiss this action pursuant to

Fed. R. Civ. P. 12(b)(L) and 12(b)(6).
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DECLARATION OF SHARON LONG

I, Sharon Long, do hereby state and declare as follows:

1. [ am a paralegal at the Federal Aviation Administration, where I have worked
since 1996.
2. The information provided in this declaration was obtained in the course of my

official duties.

3. [ hereby certify that the two documents listed in paragraph four, which are
submitted in support of Defendant’s Reply, are true and correct copies of official
documents from the Federal Aviation Administration. These documents were
maintained and kept in the course of the agency’s regularly conducted official
activities.

4. Exhibit B is a true and correct copy of a letter from the FAA to Mr. Max Karant,
dated April 23, 1971. Exhibit C is a true and correct copy of a letter from the Arvin O.
Basniht to the Mayor of Santa Monica, dated June 16, 1971. I declare under penalty of
perjury under the laws of the United States of America that the foregoing is true and

correct.

Executed on January 27, 2014, at Washington, DC.

et

aron Long
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?762/ Lo

o L |Init.]
: [V % oo
ZSAPR 1971 (= N 801427~
S\ ot o o
Mr. Max Karant \& E’_il
Senior Vice President \>} = i‘_‘— -
NETTF 2 613
Aircraft Owners and il 5 (e
Pilots Association S50 g
Washington, D. C. 20014 jeEe
Dear Mr. Karant: ozs ||
1 appreciate and share your concern about the future of the Santa L ”JS-J\
Monica Airport. ; _G_:l =
6000 |
The Federal Aviation Administration is doing those things available [ S
to us to assure the continued availability of this important airport |%00: |

which is now serving some 500 based aircraft. Yet, like many otherd c00d | |
San nica Airport is vulnerable to being discontinued and its land| €0%¢ | |
used for non-aﬁ purposes. The challenge, it seems to us, is in

the frontier of having the good things aviation offers people sufficiently
appreciated by the total public to protect this irreplaceable facility.

Federal funds in the sum of $219,421 have been expended for the develop~
ment of this airport by reason of six Grant Agreements between the United
States and the City of Santa Monica under the Federal-aid Airport Program.
These agreements remain in effect for a period of twenty years from the date
of acceptance. The most recent of these Grant Agreements was accepted by
the City of Santa Monica on 24 July 1968, and will by its terms expire as of
23 July 1988

The Grant Agreements contain certain assurances on the part of the sponsor
including the obligation to operate and maintain the airport in a safe and
serviceable condition throughout the term of the agreements. In the event
the City of Santa Monica should move to close the airport, our first course
of action, from a legal procedural point of view, would be to declare the
City in default of its obligation of its Grant Agreements. This would put us
in the posture of the federal government seeking recovery of the funds
expended.

Should the City permit the airport to deteriorate, this could also result in

a finding of non-compliance with the Grant Agreements and cause a declara-
ton of default. While these actions are only safeguards, they basically
constitute the range of federal legal authority. The current indications are
that the City of Santa Monica is satisfactorily maintaining the runways and
taxiways so as to meet its obligations. In this sense, the airport is being
adequately maintained and properly operated.

EXHIBIT B
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You may be assured that we consider Santa Morica Airport an important
part of the national air transportation system--its location and service
to the public would be difficult, if not impossible, to replace. Within
the framework of statutory authority and regulations we will extend
ourselves to assure it is continued for the use and benefit of the public.

In addition to the grant-in-aid funds that have been made available for

i this airport, there are other federal investments including the airport

' traffic control tower, the TVOR, REIL and VASI, which collectively

’ represent an additional investment of $710,000 federal funds which
serve to support the conclusion of the importance to aviation of this
facility.

We regret the delay in answering your inquiry and trust that this data
is responsive to your interests. Should you have further questions,
please let us know.

Sincerely,
ARVIN O. BASNIGHT
Director

/LK;(-BOU

WE-660: D]Peterson: paa: 4/20/71
WE=-600:CJWinger: paa: 4/20/71
@iewrttty: AOBasnlght:\tim: 4/23/71

-
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A

1.6 JUN 1971 ol
é Co ‘*\

1
)
¢co |
|

\-\‘I ; l\ - "-'-\ : -
Honorgble Anthony Ditwrl K&)@”F %':(Q‘—
Mayor of Canta IZaica N~

1685 Main Stzeth i /

Sanbo Monlca, Califorais o001

e hove bora dnformed that ¢ha City of £onta Mondco is conoidoring
altornative usea of L:x b PRl i g 7 J,::::.:;rl:l!.:;i' used for the gaata lonica
Al rooooetfully oo oo, €5 the outset, that xetcauacn o1 a
oo londea Alvport i_.‘l ooy .:L:;_:-::L:uif 1 sycben requires conaidarotion
2% caonente yoturns, mot the deast of
which is tho feot 128 aix 1 -;.-:‘ s»siom dn Scuwthern Galiforaia i

hizhly deopendand unon tha et i L“:;:.ts_n 1‘;{ mltiple m'micir:sl:!.tica
of e11 tho cxisting aliporis gerving ouz cooplex CC'.‘_".I‘LJvJ- Thin is 03
tyus for Sonta Iialca £9 46 48 fow the contimued ope aration c" Ina fngeles
Intornabicnal Alvport.

|
|
|
‘.
posy Hoyor Diturie | :
l
|
?
1
]
|

of many foctora other {hon (i

RN

Mr. Co ¥V, Pitzoorald, Adrport Dlucolor of tha fanta tonica tamieipal
Adwpors, has provitsd na vith d €177 ¢f tha pogort dated 5 Jamuaxy 1974,

mti*'lt.l *sralyeis ¢f Aliposd enl’ LL'.;‘.:'_.t:‘.ve Uccs for tha Exnta flondea
1rport Proparty” proarcd for (Lo C.u] c :,.1r.‘c:. EKonica by Lcozamic
resenvoh Associates of Ios frsilon, Califormd I wndzrstond tha report
P e 1\‘ -1 for the futura use of tha

wos preporcd for thy City fn €Ll
-~ —_— -

alyport propevdy end prascita a o ¢? elecanative lond voo potentielo.

Tho IR repord conglu zab 48 & 3 cuvTont vse of the propovty €9 en
edvsovt chavld bo t_mﬂ_-;,’_ :.3 e~3 eltorantive developmend wndoxdsiken,
thes tha pornal revonoug coomufsd $0 tho City fron othsy us2s could

eppacoch ton dimes that 1:; '.::1.3. Loing Covived from the edrnort.

Qbvicusly, ths City of Conia Brnien st cooraips realistically the
finzonciel L:;'Lst,r,f:.",f.:a c? t‘ 8 pooicshed vovenms, from cltcraative uoes.
Eovover, onca tho doedalen fo 1Tl L9 elintosto the alvpors, whcthow
{rctontly or o & 1m0 yLod W :J, &3 cca o dangar bo doveleped end,
cventually, vill be yenoved .a.:.';‘x ¢ha pasineal odr tronsporistica oyt

W& roalico that FIA wos zalaln -4 %2 proviis coonomic facts end wailo 1%

i, not cur invcntion to ba cxdlictl, .‘..t 4g svozeoted that Turther study
might be rols to cvaluile tha oot econonie, eocicicgleal, or cco 1lozical
bonefits durdved fuom tha ¢ iy usp Lf tha property as & public alxr=
pors, or converacly, to evatunia g..a cfZect vpon human euviromment in tha
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community by the concentration of light industry, commercisl stores,
hotels, condominiums, ead bl herise office buildings in this orca in

pPlate of tha alrpord. Furihomors, a greater inedepth study end
evaluation night also vo rnla of the potential comeercial evistion

use velus of the airport.

I en purg that the Clty Counsil will desire to weish all the foctors
before rcaching ey Coodelcn o2 ¢his fmportence. Yy purposo in writing
rou at this tiug is {0 focus ca (29 importance of the fanta Monica
hunicipal Adrpest €0 tha rnotlcnel edr transportation syetcn. This is
exemplificd by tha foot thad Conta lsnica Alrport ranks 25th in total
atrcreft operatlons cub of 335 eiwports in tho United Stotes bolps cerved
by FAA elr traffic coabrod {ouers. Thus, in torms of totol adreratd :
operaticas it is buslop thoa afypords cuch es Boston, Bte Iouis » Pittstuxgh,
end Washington aticeal. Alilov-i Couta lioniea is not presently served
by alr carxicra 4% 2014 12 wotod that cut of the 323,509 toial elreraft
Cperations in Colenlng Voow 1970, 153,643 wave clossed €3 goaoral criction
{tinerant cpozabions. I €ilow wends, Danta Mondea, vhich rorta 11th in
this elossiZicatica contmilulies sl ificantly a3 o volicvor elxrpoxt Lo
gencral aviation L¥lmoresd ol Grnifio. $2 el of theso cporaticns wers
forced 10 switeh €0 Ios frtlus Intoraabicnal Afypors 4t could iy

resuld dn zoeriows Cloya 2 6 wl2ificant yoluesion in adr comrles
oporaticns ot I3 o) Llos s 21y {2 rosidiats of tha Clty of

Banta Monlea 23 povd of tha grazal pomlons would therchby bo incone
venlenegds T alolis €21 U105 ¢ho 1oss of oy ono of tho rollever airports
in tho grealer Los £r70203 0303 Paving pinaificent goneral gviotion
itinoramt vralfle cuzh vo Cooruwed with 171,57 cuch cnzraticns » Dwrthorna
with 235,307 tinceond oo ubfina, fullerton with 123,248 itdncront oporae
ticng, ox Van Iuya with 217,551 Sbincsont cporations would grestly turden
the alir transpoptaticn cysian.

s

It 4o dn pccomiblon of thy fomortases of cmeral evicticn relicrer
elxrports thab the Folsrod Covelunont hos tom willing to particinnte

in the dovelormont of oy Tia rueh €3 Ponta Mondea wnder the Dolczal
Aviction Ach o ICL5 cod Uha Alroesd omd Alviey Tovelemment Act ©2 1970.
As you know, £anta 1naleallalsizal Alroosh was dniticlly doveloned
Guring Vorld Var 3 <l $ha Foloral Covermont emended eome $795,959
efter the City leozscd the alzout to tha covermend. Follouing the
return of the leaschold duvcresd ths CAA/DAA participated 4n six dovelooe
ment projeots of vhlol tha 490a) feloval £hhed exouated to 219,001, In
eZdition to tha Cronledna=A11 {imds oihor £o0orad funds kawa booa Cxpended
on elxr navizobion £224%1%%03 cuch o3 o now clrpory tzraffie ccatrol tover,
-he TVCR, HOIL, end V151, thlch collestively roprosent on odditiconal
dnvestmend of (710,000 all ¢2 virieh vos cosasidored nceecasaxy in oxdor to
retain Bania Mondca Aiypors 13 $he nabicaal air tronsporiation esyotm.
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3 al

nide from the mensy expenizd for Huticnnl Defense, most of the afore=
mentmn,c\l favestzon?s vire gods ¢n ¢he bosis that the City of Santa
Mondea wvas willisg OO noo9 couialn camaitments. The legal contracts
have boea rovicued c,al exnlsincd 4n dstadl in a formal lezal cpinlen
fxted 23 Jamvayy 17.2 by ive Lihaed Q. Cockins, Clty Attoracy of fouia
Yondca, Porbicud '.._.'_,J', t:9 Clty Attoyney pointed cub tl::'.t the "Imstxunent .
of Cronsfer® whoroin €12 Ualtsd Otutea fn Auguat of 1048 curwerdored its
leanchold dvberest 3a 109 efirport exd cssizned to the City certain exte=
menes, structores, i ;-.»J\......-...J, cal chatiels, contained o CGnuse whorcby
no pITHeLRY t.:*::.:yﬂ_ul w -_::. tha goreemeant eould be uscd, leoascd, eold,
ealvazed, or alojeood ¢ 1y o Clty of Couta Ionicn for cthor thon alve
nort purposss widioud *‘"3 1 '.'-.T‘*’a conseat ¢f the Pederel Covezoment.
Farther, tho Dstavsend r.l’: renler providsz thut 1€ thaeco tesxs ere
not ohgorved ox ¢l lic 1 willly ;..3 3 itlo, richt of peosoasicn, exd all
othoyr ricata tyansfiiw = ] 1 :. wWiest o the Peldere) Coveriment tmlesa cured
vithin eixzty Qo Ja 74 v Tt 3 ¢2 dzxfonls. Tho City Avtornoy olso poinbo
oud thos tha Craxd Ayecmonty exssubed by tha Clby of €anta I.::*.i"'x in
...;_:-.' e cu sadn Zodoaal $inla €0 Cavelop Sauts lonlea Alvport wnlce the
Fedoral Alrsors Ao © 3.,' 5 rocaise the {Ji:‘;y to udtably 1:.::.;.0 e
m.“.n 2 ai_;,s.-?. 4] £o21)itles thercen for alyport PwRoses.
he latest Crand £-rorasnd vaa esecyted by $ho City of Sxaita Iondco
on 23 June 1653 cud t 'j 2 3 Loime ranning In cffect for twonvy yoovo,
L"b ia, tmb.ll 23 iz

Tho ’:.;:\.\J.l. Avintion ATalulgivesio bas no intontion of conasenting to
the use of this grincrty £or otlicr the aliport purposss cnd will insist
cn the Clty of ¢ 2353 ante 3 € "")'.:, vith §%s combimetunl cblicoticna
to tho w,::'-' sibs 50 €3 G ;.:..‘.:_z t,“:ill geriously immady tho naticnal
aly trosportabion oy ._-‘1 £ rostionlenly would o dstrinantol fo tha
rc:sir*::a’;.:a ¢2 all of Souls 1 & J1sfornia who exo A »indent in caa Wiy o
wther upmm aixr txo Lanic

< ok, -l..d'c.n:i'

The avallebidity ¥ o2 o nohiosk of pAvsorts cuch as Eanta Mondes hes
helped to rxlie tha Undted 8ixUes O '-'.':o:::_.aicn gyoton the greatest In
the world cad 45 ¢ ~l ©o tha conbizued econcio grouth ¢f the
country end this cozmaltys Ve thoreiore strongly wrgs thot the alrpoxt
be continued in ¢porabliine

8incorely,

ORIGINAL SiGNED BY
(ARVIIN 0. BASNIGHT

ARVI O. PASITIOI
Regdonal Divsotor
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AS=-1
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WE-200
WE-h0O
WE-500 | ni
WE-boo
C kAX-G oO

EXHIBIT C
021



